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THE JOHN EVANS STUDY COMMITTEE – SAND CREEK MASSACRE
   As we continue our journey through the Report of the John Evans Study Committee prepared by the University of Denver, recall from last week's edition, the opinions in the cases of the Marshall Trilogy handed down by the United States Supreme Court were in 1823, 1831 and 1832, many, many years before the topic of review for today – Post-1861 Treaty Making.
   Communication at the time was slow and difficult, but as we shall see, was not as much so as John Evans presumed and acted on with regard to his responsibilities as the superintendent of Indian Affairs. The United States Senate was more aware than Evans evidently chose to believe, as Evans' term in office lasted barely two years, ending soon after the Sand Creek Massacre. Evans' complicity and culpability in the Sand Creek Massacre also ended his political aspirations.
   To set the stage for today's Post-1861 Treaty-making, a recapitulation follows of what was expected of territorial superintendents of Indian affairs:
· to either abide by existing treaties with tribes;
· broker new treaties to reallocate land title, overland passage, or the location of tribes and white settlements as the case demanded ; or
· facilitate the negotiation of new treaties by commissioners of Indian Affairs, when they did not have the power to negotiate treaties themselves.
   Politics back in Washington and Lincoln's appointment of abolitionist supporters such as William P. Dole to the post of Commissioner of Indian Affairs in April of 1861, (who followed James Denver, the city's namesake) saw the evolution of “an ultimately insidious and destructive policy that would be enacted by Congress as the Dawes Act or General Allotment Act of 1887.”  
   During the time leading up to the Fort Wise Treaty (1861), superintendents included James Denver, William P. Dole, A. B. Greenwood, Charles Mix, and finally, John Evans.
   The policy articulated by James Denver towards the Indians “rejected the standard practice up to the time of recognizing Native conceptions of communal land ownership, as well as segregated areas such as Indian Territory with Native people relocated to these places.” The policy also reflected the one that was clearly set forth in the 1861 Treaty of Fort Wise:
1. “...'The Indians' destiny must be determined and worked out where they are,' on reservations so 'restricted as to contain only sufficient land to afford them a comfortable support by cultivation, and should be properly divided and assigned to them'.” and
2. “In territories west of the Mississippi, including those acquired through the War with Mexico and the Treaty with Great Britain in 1846, the Indian Office would attempt to establish 'reservations,' rather than attempting relocation to Indian Territory.”
   Denver insisted that “no white person should be permitted … even to enter” one of these reservations. Congress responded to Denver's insistence by enacting a statute that gave superintendents and the Indian agents wide authority to prepare reservations and secure tribes in the territory onto them. The statute authorized the Commissioner to exercise the power to “remove any person found therein without authority of law or whose presence within … the reservation may, in his judgment, be detrimental to the peace and welfare of the Indians.”
   Furthering the goal of enforcing “civilizing principles” on Native people in designated tracts, Congress “acted on the Indian Bureau's recommendations for funds and treaties for buying Indian land and establishing reservations.”
   The Study Committee notes that, “It seems to have been generally accepted that Native nations held title to all lands in Utah, New Mexico and what would soon become Nevada and Colorado, until that title was legally extinguished by treaty.”
   Utah's Surveyor General, “endeavored to show that the Indians left in the occupancy of this country under the Treaty of Guadalupe Hidalgo described in the 11th Article of that Treaty, held the same title of occupancy, recognized as being in those who were left in occupancy of the lands ceded by treaties with England, France and Spain.”
   The Study Committee's analysis of treaty-making presented a number of problems with treaties negotiated by the various superintendents, especially the Treaty of Fort Wise (signed on February 15, 1861, ratified in August of 1861, and proclaimed in December of 1861, signed by 10 chiefs (six Cheyenne and 4 Arapaho) but not active until early 1862 – “Evans had nothing to do with negotiating the treaty, nor is there evidence that Evans understood that the basis for 'land disputes' that subsequently ensued in the territory were primarily due to settler colonists' and miners' illegal trespass on Native lands.”
   What the Study Committee points to as a “crucial, complicating factor for Colorado's Indian-settler relations:”  “The Indian office considered the Treaty of
Fort Wise to be applicable only to those bands whose leaders agreed to it.”  )
   Point-of-Information: George Bent was the son of William Bent and whose mother was Southern Cheyenne. George lived with his mother's people for more than 40 years, and was widely know to be a prolific letter writer during that time. The letters were written to George E. Hyde who compiled the information and published them as the “Life of George Bent.” Bent was also recognized as the only man among the hostile Plains Indians who could and did write an eyewitness report of such battles as the Sand Creek Massacre and others during the 1864 and 1865 period, and the fight with General Connor on the Pouder River.  
   From George Bent's letters:
· “The whites made numerous presumptions to make the Treaty of Fort Wise valid and binding, but the Cheyenne never recognized the treaty;”
· “Chiefs who did sign the treaty were presumed by the whites to be head chiefs which was against custom;”
· “Whites wished to consider Black Kettle as head chief which he was not, and would have been against custom;”
· “The whites have the wrong idea about Indian chiefs,” – “from the old days, the tribe was governed by forty-four chiefs, and every four years, new selections were made to replace those who had died or become too old;”
· “New chiefs were chosen for their ability and the office was never hereditary with the Cheyenne;”
· “There was no such office as war chief;”
· “The Indian idea of a chief was not a fighter but a peace maker;”
· “What the whites called war chiefs were only warriors of distinction;” and
· When disputes arose the chief usually referred them to these warrior societies for settlement.”
Now back to the Report.
   What follows is a list of problems taken from the Study Committee's discussion of treaty making with the Utes, Arapaho and Cheyenne in Colorado Territory.
· Under the parameters set forth in Treaty of Fort Laramie (1851), the Cheyennes and Arapahos understood that they still held title to their lands in Colorado.
· The Treaty of Fort Wise (1861, but soon thereafter renamed Treaty of Fort Lyon) was renegotiated, restricting the Cheyennes and Arapahos onto a subdivided, roughly triangular reservation in the area of Sand Creek (bounded by the Arkansas near the Northern border of what is now New Mexico and the Big Sandy).
· Only ten chiefs – six Cheyennes and four Arapaho signed the Treaty of Fort Wise, which is described as a treaty of cession.
· Those chiefs were given to understand that their peoples had reserved the right to hunt buffalo throughout the larger territory (that area is designated in the 1851 Treaty of Fort Laramie), as the reservation designated in the Treaty of Fort Wise had no buffalo and was not easily arable.
· The treaty of cession meant that “said chiefs  and delegates 'ceded' all lands now owned, possessed or claimed by them wherever situates” except for a tract “reserved for them” bounded by the Purgatoire, Huerfano, Arkansas and Big Sandy Rivers. Said cession enabled the former Cheyenne and Arapaho lands to be annexed into the Territory of Colorado, but the Treaty of Fort Wise was not ratified until August 1861, proclaimed in December of 1861 and went into practical effect in early 1862.
· The Treaty of Fort Wise did not alter the rights that the Cheyenne and Arapaho retained to “hunting, fishing or passing over any of the tracts of country” described as theirs in the the 1851 Treaty of Fort Laramie.
· The Indian Office considered the rights guaranteed in the 1851 Treaty of Fort Laramie, as well as the treaty making process that might modify those rights, to be active with regard to all other Indigenous groups that had territorial rights in Utah (and by extension as of 1863, Idaho), Nevada and Colorado that were under the jurisdiction of those superintendencies; and
· To emphasize the previous point, Commissioner Dole wrote to Evans:  “I hope you will find it possible to arrange with the Cheyenne and Arapaho that have  not signed the Treaty [of Fort Wise] to do so and put them together, or make some other arrangement that will be just to them, and satisfactory to whites.” (This was to be Evans' top priority, although his conduct indicated little or minimal understanding or concern of his duties.)
   The Study Committee also found Evans demonstrated little awareness or concern for what would be just to the Cheyenne and Arapaho, except for preparing reservation facilities at the Upper Arkansas Agency, appointing William Bent as interpreter, and two agents, one of whom (named Whitley) had no contact with the Grant River, Uinta and Yampa Utes, resulting in Commissioner Dole refusing to pay his salary due to him not being at the agency – a feat made difficult since there was no fiscal agency ever established.
   The agent named Whitley did stay in Denver and instead served as agent for two Arapaho bands that Evans persuaded to camp at the Cache La Pouder River north of Denver.
   The Study Committee also determined that Evans failed to understand his ability to govern the territory was dependent on negotiating an agreement with the remaining chiefs of the Cheyenne and Arapaho. The position of governor took precedence over his duties as Indian superintendent, although they were equal, favoring settler security without “understanding or appreciation for the rights reserved that Cheyenne, Arapaho and Kiowa had retained to hunt, dwell, move freely and assert stewardship in their country.”
   Settlers in Colorado, the majority of whom arrived between 1851 (discovery of gold at Pike's Peak) and 1861 (just as the territory was organized) occupied illegally the farms and ranches they established, and so “tenaciously regarded as their own private property,” –  all of which Evans seemed unaware of or concerned about.
   Back in Washington, the Senate was reminded of such illegal occupancy by Stephen A. Douglas (an opponent of Lincoln). Speaking on the Senate floor, Douglas said, “every man on Pike's Peak is there in violation of law; every man of them had incurred the penalty of $1,000 fine and six month's imprisonment for going in violation of the Indian intercourse law, and claiming land which was under Indian title.”
   Evans' mindset obviously could not be verified by the Study Committee which said he either did not take the Douglas observation seriously or chose to direct his attention to his land speculation and institution building in Illinois.
   What the Study Committee did determine was that a state of semi-lawlessness was not unique to Evans' Colorado Territory. Evans' future son-in-law gave this assessment during an interview with historian Hubert Howe Bancroft:
· “The 'provisional government' of 1860 never went into successful operation. Law was ad hoc in the hands of a 'provisional court' and a 'Vigilance committee' that, as he put it, 'would get hold of a case … panel a jury, elect a judge, try him and generally hang him, and they run right together for a year or two … I don't think there was anything done by any department of government.”
   Perhaps we now know why Evans lasted barley two years as territorial governor  and superintendent of Indians Affairs.
   Next week, Western Lands and the Titans of Transportation.
   The reader’s comments or questions are always welcome.  E-mail me at doris@dorisbeaver.com.
